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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR:: TEZPUR 

 
Sessions Case No. 226 of 2015 

Under section 366 (A) IPC 
(Arising out of G.R. Case No. 1386 of 2015)  

 
State of Assam 

Vs  
             Sri Pabitra Baruah         ... Accused  

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 

Date of Evidence : 30.09.2015, 14.10.2015  

Date of Argument : 13.11.2015 

Date of Judgment : 13.11.2015 

 

For the State : Sri Khemraj Adhikary, Addl. Public Prosecutor 

For the Accused : Sri R.R Kalita, Legal Aid Counsel 

  

J U D G M E N T 

1. The prosecution case in a nutshell is that on 11.06.2015, Sri Indeswar 

Baruah lodged an FIR stating, inter-alia, that on the said date at about 9 AM, 

while his minor daughter “X” (16 years) when his daughter had gone to school, 

the accused Pabitra Baruah kidnapped his said daughter. The same was 

forwarded to Tezpur PS and registered as Tezpur PS Case No. 659/15. 

 

2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Sri Pabitra Baruah under section 366 (A) IPC.   
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3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the CJM, Sonitpur, Tezpur.  

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the Cr.P.C, formal charge u/s 366/376 (1) RW 511 IPC was framed, read 

over and explained to the accused person to which he pleaded not guilty and 

claimed to be tried. Hence, this trial.  

 

5. In support of the case, the prosecution examined six witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the Cr.P.C. 

 

POINTS FOR THE DETERMINATION 

 

(i) Whether on 11.06.2015, the accused kidnapped “X”, a minor ?  

(ii) Whether the accused attempted to commit rape on the minor “X”?   

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides.  

DECISION AND REASON THEREOF 

8. PW- 1, “X” deposed that on the date of occurrence she had taken leave 

from school as her stomach was aching and she came home and saw there was 

lock in the house. PW 1 stated that her mother had gone to work and her father 

had gone on duty as he was a driver. PW 1 stated that her clothes were hanging 

outside, she took her churidar which was hanging outside, went to a nearby 

khuri’s house to change her clothes to go to her grandmother’s house. PW 1 

stated that thereafter she proceeded on foot to Deurigaon to the house of her 

grandmother. However, when she reached Mission Chariali Centre, the accused 
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forcibly put her on a big bus and took her to Itkhola Balijuri. PW 1 stated that the 

accused did not take her to his house. He had taken her to another house where 

two women and three male members were present. PW 1 stated that though the 

accused introduced them to be his parents, later she came to know that they 

were not the parents of the accused. PW 1 stated that at night the accused 

opened his inside pant, lifted himself above her body and he committed rape on 

her. PW 1 stated that the accused opened his clothes and inserted his private 

part inside her private part and told her that he would marry her, the next day. 

PW 1 stated that on the next day, in the evening at about 4.30 PM, she was on 

the walking on the road at Itakhola, when her parents and police came and 

brought her back. Thereafter, police recorded her statement and sent her for 

medical examination and produced her before the Ld. Magistrate where her 

statement (Ext. 1) was recorded u/s 164 Cr.PC.  

  

9. In cross examination, PW 1 stated that her house was in Deurigaon, in 

front of Kacharigaon Police Outpost. PW 1 stated that the accused was working 

in a building construction site near her house. Kushal Pathak had introduced her 

to the accused before three months of the occurrence. PW 1 stated that Kushal 

resided in a rented premises and they too resided on rent, in the same premises. 

PW 1 stated that the accused used to visit the house of Kushal. PW 1 stated that 

she returned from school at 10.30 AM after taking leave from school as her 

stomach was paining. PW 1 stated that her mother goes on for duty at KF Hotel, 

Mission Chariali at 9.30 AM and returns at 7.30 PM and her father goes at 5 AM 

and returns in the evening, sometimes late. Her elder brother was a handyman in 

a vehicle and her younger brother used to go to school. PW 1 stated that the 

accused was waiting near a vehicle which goes to Balipara and the place where 

he was waiting was a crowded place as vehicle stopped there to go to various 

places. PW 1 stated that the big buses were waiting and there were many 

passengers. PW 1 further stated that she sat on the back seat with the accused 

who gagged her and, as such, she could not speak. Passengers had seen her and 

the accused had given money for travelling in the Bus. PW 1 stated that they got 

down in Saibari and took another vehicle for Itakhola. PW 1 stated that there 
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were shops in Itakhola centre. She had lunch in the house in which the accused 

had taken her but she could not say whether the accused had informed them to 

keep meal cooked for them. PW 1 further stated that police came on the next 

date and allowed her to go with her parents on Friday. On Monday she was 

produced in Court as it was second Saturday and Sunday in between. PW 1 

admitting having stated before the Magistrate that in the house his mother, 

father, brother, sister-in-law and one small child was there and the parents of 

the accused told her that they would take her to her house on the next date; 

that at night she slept with the child of the sister-in-law of the accused. PW 1 

denied the suggestion that she stated before the Magistrate that at 4 o’ clock in 

the morning the accused came and removed all her clothes, then she shouted 

and the accused fled and that she had stated before the Magistrate that the 

accused could not do bad act with PW 1. PW 1 stated that she stated before the 

Magistrate that because at 7 AM she had her monthly cycle, they could not bring 

her to her parent’s house. PW 1 stated that the police had recorded her 

statement on Saturday. PW 1 admitted that she had stated before the IO that 

the accused told her that he would take her to his house to roam about and 

accordingly on 11.6.15, she came from school at 10.30 AM, changed her house 

in the house of a Nepali person and went with the accused who was waiting on 

the road. PW 1 denied the suggestion that she was above 18 years of age at the 

time of occurrence and that she had voluntarily gone with the accused. PW 1 

stated that the sister–in-law of the accused was also there with her when the 

police saw her and that the sister in law had taken her to roam about as she was 

bored. PW 1 stated that she had not raised hue and cry. The handyman of the 

Bus was known to her father and he informed her father immediately from the 

Bus. PW 1 denied the suggestion that she had deposed falsely in the Court.  

  

10. PW- 2, Indeswar Baruah deposed that on 11.6.15, her daughter returned 

from school and thereafter she went missing. PW 2 stated that they searched for 

her till about 2 PM. PW 2 stated that Maina, a friend of the accused was also 

residing as a tenant in the same campus was taken to the police station and on 

enquiry, Maina informed that the accused had taken her daughter to Balijuri. PW 
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2 stated that on the next day he along with his wife and police had gone to the 

house of the accused at about 4-4.30 PM. While going to the house of the 

accused, he saw his daughter with two women, thereafter they informed the 

gaonbura of the village and went to the house of the accused. On seeing the 

police accused tried to flee but was caught by the police and both were brought 

to Kacharigaon Out post where he lodged the FIR (Ext. 2). 

 

11. In cross examination, PW 2 stated that Maina’s good name was Kushal 

and the FIR was lodged on 11.6.2015 at about 3 PM. PW 2 stated that police did 

not record his statement. None informed him about the occurrence before Maina 

had informed him. PW 2 denied the suggestion that her daughter herself went 

with the accused and that a false case had been filed against the accused 

person.  

 

12. PW- 3, Smt. Nibah Baruah deposed that on the date of occurrence she 

was on duty at  KF, when her husband called her and informed that their 

daughter had not reached home. Then, she left her place of work and reached 

home at about 12 o’ clock.  PW 3 stated that Maina @ Kushal informed them that 

the accused had taken their daughter. Thereafter, they went to the police station 

and lodged FIR, she along with her husband and police party went to Balijuri in 

search of her daughter. PW 3 stated that with the help of gaonbura they 

proceeded towards the house of the accused and on the way they saw her 

daughter with two women. Police picked up her daughter and came to Itakhola. 

Other police persons went to bring the accused and later he was brought and 

thereafter they returned to Kacharigaon OP with the accused and her daughter. 

 

13. In cross examination, PW 3 stated that she received phone call from her 

husband at about 11.30 PM. Her house was in a busy area and was situated near 

her place of work. PW 3 stated that Maina was there near their house. PW 3 

stated that they reached Kacharigaon OP at about 1 PM. PW 3 stated that she 

did not have any knowledge of any love affair between the accused and her 

daughter. PW 3 stated that the accused used to visit the house of Kushal. PW 3 
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admitted having stated before the IO that they came to know that the accused 

used to meet her daughter and talk and they had warned both of them; that in 

the morning her daughter went to school and she returned from school because 

she had her monthly course/MC. PW 3 denied the suggestion that her daughter 

voluntarily went with the accused as she had a good relation with the accused 

and that since they did not want to give her daughter in marriage with the 

accused they brought her back and lodged a false case. PW 3 stated that she 

had seen the accused in Balijuri and the villagers had stated that he was not a 

resident of the said village. PW 3 denied the suggestion that she had deposed 

falsely. 

 

14. PW 4, Tarun Borah stated that “X” used to go for tuition to Deurigaon and 

used to visit his house/PW 4 as he was related to her.  PW 4 stated that he had 

seen the accused with “X”  twice, as both had come to his house. PW 4 stated 

that he threatened the accused and adviced him not to interact with his niece as 

she was still young and studying. PW 4 further stated that one day he learnt that 

the accused had taken his niece away and thereafter FIR was lodged and parents 

of the victim recovered both the accused and his niece from the house of the 

accused.  

 

15. In cross examination, PW 4 stated that his niece was around 16-17 years 

of age, however, he could not say her exact age. PW 4 stated that he had 

scolded the accused when he had seen him with his niece. PW 4 stated that he 

could not tell the date of occurrence, somebody informed him that both of them 

were missing. PW 4 stated that he went to the police station after recovery of his 

niece and could not say how exactly his niece had gone missing. PW 4 stated 

that as per his knowledge both were having an affair. 

 

16. PW 5, Kushak Prasad @ Maina stated that on the date of occurrence he 

was in his pan shop. “X’s father blamed him when “X”  went missing and took 

him to the police station where he was kept by police for one day and one night. 

Later he came to know that the accused had taken away “X” .  
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17. In cross examination, PW 5 stated that he had not seen the accused and 

“X” together on the date of occurrence.  

 

18. PW 6, Padmakanta Das deposed that on 11.06.2015 he was posted as 

ASI at Kacharigaon Outpost. On that day, Indreswar Baruah lodged an FIR (Ext. 

2). GD Entry No. 219/15 dated 10.06.2015 was recorded and the same was 

registered as Tezpur PS Case No. 659/15. PW 6 stated that he visited the place 

of occurrence, recorded the statement of witnesses and prepared sketch map 

(Ext. 3). PW 6 stated that both the accused and victim girl were recovered at 

Balijuri and were brought to the police station. He sent the alleged victim girl 

namely Barsha to the Court for recording her statement u/s 164 Cr. PC and for 

her medical examination. Later the medical report and the statement (Ext 1 and 

Ext 4) were collected. PW 6 stated that on completion of investigation he 

submitted charge-sheet (Ext. 5) against the accused. 

 

19. In cross examination, PW 6 stated that he went to the place of 

occurrence on the next day, as FIR was lodged after evening hours. PW 6 stated 

that he went to search at 11:40 AM and reached Balijuri at 1 o’ clock.  PW 6 

stated that once he located Barsha at Balijuri, he did not investigate whether any 

family members of the accused was around. PW 6 stated that he found “X”  in a 

normal condition.    

 

20.  In the instant case the accused, Pabitra Baruah is facing trial for having 

kidnapped “X”, who was stated to be a minor of about 16 years, at the time of 

occurrence, i.e. 16.06.2015. Medical Report of “X” has been exhibited as Ext 4, 

which reads as follows: “She gave history of wilful physical relation with the 

person with whom she wilfully went the day before yesterday. There is no mark 

of injury or violence seen on her body or private part. Hymen absent. Vaginal 

smear report is negative for spermatozoa, urine for pregnancy test is negative. 

Xray report shows union of epiphysis of lower ends of radius and ulna are just 

complete. All epiphysis of the bones around the left elbow joint have fused. 

Epiphysis of iliac crest has appeared but not fused. Age of the person under 
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investigation is just over 18 years. The girl just above 18 years has no positive 

finding of sexual assault.”  

 

21. From the medical report, the fact of the alleged victim girl being just 

above the age of 18 years is established. In the light of the said fact, it is to be 

seen whether the accused forcibly took “X” to his house or whether she 

voluntarily accompanied him. PW 4, the grandfather “X” admitted in cross 

examination that the accused and “X”, to his knowledge were having an affair 

and he had in fact, admonished them for being in each other’s company. PW 3, 

the mother of “X” too admitted having stated before the IO that they had warned 

both the accused and “X”.  Again, “X” has admitted that she stated before the IO 

that she returned from school and went to meet the accused, who was waiting 

for her. Again, though in her examination in chief, “X” has deposed that the 

accused gagged her mouth and made her sit at the back seat, but at the same 

time, it has been elicited that the bus was crowded with passengers. The story of 

the accused forcibly putting “X” on a bus crowded with passengers and “X” 

travelling not only in the first bus but thereafter changing a vehicle to reach 

Balijuri, without raising any hue and cry, that too in broad day light, is 

unbelievable. It is apparent that “X” voluntarily pre-planned and left with the 

accused and that she was a willing party, when she went with the accused. The 

charge of kidnapping of “X” by the accused thus fails.  

 

22. The accused is also facing charge of having attempted to commit rape 

upon the alleged victim girl “X”. Let us analyse this charge on the touchstone of 

trustworthiness of the alleged victim girl. In her examination in chief, “X” has in 

no uncertain terms stated that the accused opened his inner clothes and forcibly 

inserted his private part in that of hers. However, before the Ld Magistrate in her 

statement under section 164 CrPC (Ext 1) “X” has stated that when she was 

sleeping along with the nephew of the accused, the accused came at about 4 

AM, opened her churidar and inner clothes and lifted himself on her but since she 

screamed, the accused fled. “X” has therefore in Ext 2, that the accused tried to 

have sexual intercourse with her but she successfully resisted the same. Yet 
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again, in Ext 4 the Medical Report it has been recorded by the Medical Officer 

that “X” gave history of “wilful physical relation with the person with whom she 

had wilfully gone the day before yesterday.”  The medical officer did not find any 

signs of ravishment on the person of “X”.  Again, at the time of recovery of “X” 

admittedly the IO found her in a “normal condition”. Hence, from a close analysis 

of the evidence in this regard, it is held that the alleged victim girl, “X” has 

depicted a different story in different forums, thus making her version 

unbelievable and untrustworthy. In fact, it is to be noted that the accused in his 

statement of defence too admitted having sexual intercourse with “X” and 

categorically stated that it was voluntarily act on the part of “X”, as both were to 

marry. 

 

23. In view of the discussion aforesaid, this Court holds that the prosecution 

has failed to prove the charges against the accused Pabitra Baruah and, as such, 

the said accused is acquitted of the charge u/s 366 /376(1) RW 511 IPC and set 

at liberty forthwith.  

 

24. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C. 

 

25. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr. P.C.   

 

 The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 13th day of November, 2015.                

     

    Additional Sessions Judge No. 2, 

Sonitpur, Tezpur.  
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution  

 P.W.1   :  “X” 
 P.W. 2   : Sri Indeswar Baruah  
 P.W. 3   :  Smt. Nibha Baruah 
 P.W. 4   :  Sri Tarun Baruah 
 P.W. 5   : Sri Kushal Prasad @ Maina 
 P.W. 6   : ASI Padmakanta Das 
  
 

2. Witnesses for Defence :  NIL 
3. Court Witnesses   :   NIL 
 
4. Prosecution Exhibits: 
   Ext. 1   : Statement of “X” u/s 164 Cr.PC 
   Ext. 2   :  FIR  
   Ext. 3   : Sketch Map  
   Ext. 4   :  Medical Report of “X” 
   Ext. 5   : Charge-sheet  
 

5. Defence Exhibits   : NIL 
    
        
6. Material Exhibits   : NIL 

 
 
 
 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 

 


